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Parties
City of Swan

of PO Box 196, Midland, Western Australia 6936

(City)

[Insert Recipient Name] 

of 

[Insert Recipient Address]

(Recipient)
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Background
A The City wishes to dispose of the material described in Item 1 of the Schedule (Material). 

B The Recipient has agreed to receive the Material from the City.

C  The parties enter into this Agreement to set out the terms and conditions on which the Material is 
delivered to the Recipient. 

Agreed terms 
1. DEFINED TERMS AND INTERPRETATION 
1.1 Defined terms

 Delivery Date means the dated stipulated in Item 3 of the Schedule;

 Delivery Site means the property stipulated in Item 2 of the Schedule;

  Encumbrance includes any charge, lien, mortgage, pledge, assignment by way of security, secured 
interest, title retention arrangement, preferential right or trust arrangement or any arrangement  
having equivalent effect

 Schedule means the schedule to this Agreement;

1.2 Interpretation 

 In this Agreement -

 (a) words denoting -

  (i) the singular include the plural and vice versa; and 

  (ii) a gender or genders include each other gender;

 (b)  if a word or phrase is assigned a particular meaning, other grammatical forms of that word or phrase 
have a corresponding meaning;

 (c) a reference to -

  (i)  a person includes a firm, an unincorporated association, an incorporated association, a 
corporation and a government or statutory body or authority;

  (ii) a person includes their legal personal representatives, successors and assigns;

  (iii)  a statute, regulation, local law or any other written law, code or policy includes subsidiary 
legislation or an instrument made under it, and consolidations, amendments, re-
enactments or replacements of any of them;

  (iv) a right includes a benefit, remedy, discretion, authority or power;

  (v)  an obligation includes a warranty or representation, and a reference to a failure to observe 
or perform an obligation includes a breach of warranty or representation;

  (vi)  provisions or terms of this Contract, or another document, agreement, understanding or 
arrangement, include a reference to both express and implied provisions and terms;

  (vii) time is to local time in Perth, Western Australia;

  (viii) $ or dollars is a reference to the lawful currency of Australia;

  (ix)  this Contract or any other document includes this Contract or other document as amended 
or replaced and despite any change in the identity of the parties;

  (x)  writing includes any mode of representing or reproducing words in tangible and 
permanently visible form, and includes facsimile transmissions or other electronic mail or 
transmissions;

  (xi)  any thing (including any amount) is a reference to the whole or any part of it and a 
reference to a group of things or persons is a reference to any one or more of them;
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  (xii)  a clause, paragraph, Schedule or Annexure is a reference to a clause or paragraph of or 
Schedule or Annexure to, this Contract; and

 (d)  the meaning of general words or phrases is not limited by specific examples introduced by ‘including’, 
‘for example’ or similar expressions. 

2. DELIVERY OF MATERIAL
(1) The City shall at its cost deliver the Material:

 (a) to the property stipulated in Item 2 of the Schedule (Delivery Site); and

 (b) on the date specified in Item 3 of the Schedule (Delivery Date). 

(2)  The Delivery Site shall be within the district of the City of Swan, unless otherwise agreed by  
the City.

3. INSPECTION OF MATERIAL
 (1)  The Recipient shall undertake an inspection of the Material at the City’s materials stockpile yard prior 

to delivery of the Material.

 (2)  The Recipient acknowledges that the Material may contain in varying quantities clay, sand, gravel, 
limestone, small rocks, remnants of asphalt/bitumen, concrete, grasses/seeds, leaves and small 
twigs.

4. RECEIPT OF MATERIAL
 The Recipient covenants with the City to receive the Material at the Delivery Site on the Delivery Date.

5. OWNERSHIP OF MATERIAL
  The parties acknowledge and agree that upon delivery of the Material to the Delivery Site sole legal title, 

beneficial interest and risk in the Material shall pass to the Recipient.

6. CITY’S WARRANTY
 The City warrants to the Recipient that the Material is capable of transfer and free from any Encumbrance.

7. RECIPIENT’S WARRANTIES
 The Recipient warrants to the City that:

 (a)  the Recipient is the lawful occupant of the Delivery Site and is the owner of the Delivery Site or is 
authorised by the owner to receive the Material at the Delivery Site; 

 (b)  the Delivery Site is accessible by semi-trailer and 8 wheeler trucks and is a location otherwise suitable 
to receive the Material; and

 (c)  the Recipient has obtained all statutory approvals required for receipt and use of the Material on the 
Delivery Site, including but not limited to development approval if required.

8. ACKNOWLEDGEMENTS
 The Recipient acknowledges and agrees that:

 (a) the Material has no monetary value;

 (b)  the Recipient has inspected the Material and enters into this Agreement for receipt of the Material in 
sole reliance on such inspection;

 (c)  no warranty or representation has been given or made to the Recipient as to the quality or 
composition of the Material or the suitability of the Material for any purpose; 

 (d)  the City or its contractor shall undertake an inspection of the Delivery Site prior to delivery of the 
Material and if the Delivery Site is deemed unsuitable for delivery by the City upon inspection the City 
may:

  (i)  refuse to make delivery of the Material until such time as the Delivery Site is made suitable 
for delivery; and 

  (ii)  terminate this Agreement by written notice to the Recipient if the Delivery Site is not made 
suitable for delivery of the Material within 7 days after the Delivery Date; and
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 (e)  the City will not be liable under any circumstances to make payment of compensation to the 
Recipient as a consequence of any defect or characteristic of the Material.

9. RELEASE
(1) The Recipient:

 (a) agrees to receive and use the Material at its own risk; and

 (b)  releases the City to the full extent permitted by law from any liability which may arise in respect of 
any accident or damage to property or death or injury to, or illness of, any person, of any nature in 
relation to the deposit or use of the Material at the Delivery Site except to the extent that such loss or 
damage is caused by the gross negligence of the City or a breach of the provisions of this Agreement 
by the City.

 (2)  The obligations of the Recipient under this clause 9 continue after the expiration or earlier 
determination of this Agreement in respect of any act, deed, matter or thing occurring before the 
expiration or earlier determination of the Agreement.

 (3)  The City shall not be liable for any loss or other liability resulting from any accident, loss of life, injury, 
illness, damage or other event in relation to the deposit and use of the Material on the Delivery Site 
unless, but only to the extent, caused by the gross negligence of the City or a breach of the provisions 
of this Agreement by the City.

10. COMPLIANCE WITH LAWS
  The parties shall comply with any law relevant or applicable to the delivery and receipt of the Material on 

the Delivery Site.

11. Notices 

11.1 Form of delivery

 A Notice to a person must be in writing and may be given or made:

 (a) by a delivery to the person personally; or

 (b)  by addressing it to the person and leaving it at or posting it by registered post to the address of the 
Party appearing in this Agreement or any other address nominated by a Party by notice to the other.

11.2 Service of notice

 A Notice to a person is deemed to be given or made:

 (c) if by personal delivery, when delivered;

 (d)  if by leaving the Notice at an address specified in clause 11.1, at the time of leaving the Notice 
provided the Notice is left during normal business hours; and

 (e)  if by post to an address specified in clause 11.1, on the fourth business day following the date of 
posting of the Notice.

11.3 Signing of notice

 A Notice to a person may be signed:

 (a) if given by an individual by the person giving the Notice:

 (b) if given by a corporation by a director, secretary or manager of that corporation; or

 (c)  if given by a local government, by the CEO or a person authorised to sign on behalf of the local 
government; or

 (d) by a solicitor or other agent of the person, corporation or local government giving the Notice.

12. NO FETTER
Notwithstanding any other provision of this Agreement, the Recipient ACKNOWLEDGES that the City is a local government 
established by the Local Government Act 1995 (WA), and in that capacity, the City may be obliged to determine 
applications for approvals having regard to statutes governing such applications including matters required to be taken into 
consideration and formal processes to be undertaken, and the City shall not be taken to be in breach of this Agreement by 
performing its statutory obligations or exercising its statutory discretions, nor shall any provision of this Agreement fetter 
the City in performing its statutory obligations or exercising any discretion.
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13. ENTIRE AGREEMENT - NO WARRANTY
 (1)  The Recipient acknowledges that it has entered into this Agreement in full reliance on its own 

enquiries, investigations, examinations and advice and not in reliance on or as a result of any 
statement, claim, representation or warranty (expressed or implied) made or given by the City or any 
employee, agent or other person on behalf of the City in respect of any matter whatsoever affecting 
the Agreement.

 (2)  The parties agree that the Agreement constitutes the whole and entire agreement between them 
and supersedes all previous negotiations and agreements written or oral.

14. ASSIGNMENT 
  The Recipient must not assign any right or entitlement under this Agreement, without the prior written 

approval of the City which may be withheld in its absolute discretion. 

15. SEVERABILITY
  If any provision of this Contract is void or unenforceable, that provision is void and unenforceable only to 

the extent of that voidness or unenforceability, without invalidating the remaining provisions which will 
remain in full force and effect.

16. AMENDMENTS
  This Contract can be modified, amended or varied only by a document in writing signed by or on behalf of 

each of the parties.

17. WAIVER
  A waiver of a breach of any term or condition of this Contract is not to operate as a waiver of any breach 

of the same or any other term or condition of this Contract.

18. LAWS OF WESTERN AUSTRALIA APPLY
  This Agreement is to be construed and interpreted in accordance with the laws of the State of Western 

Australia and the parties agree to submit to the jurisdiction of the courts of that State and of courts 
competent to hear appeals from those courts.

Schedule
ITEM 1 MATERIAL

[Insert description of material including composition and quantity]

ITEM 2 DELIVERY SITE

[Insert address of Delivery Site]

ITEM 3 DELIVERY DATE

[Insert date] or such other date as mutually agreed by the parties
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Signing page

EXECUTED on the   day of  2017

Signed by an authorised officer on behalf of the CITY 
OF SWAN in accordance with section 9.49A of the Local 
Government Act 1995 and Council resolution dated 25 
February 2015 in the presence of - 

Witness Sign  

Name of Witness  

Address  

 

Occupation  

Executed by 

 
[Insert Recipient name]  
in the presence of - 

Witness Sign  

Name of Witness  

Address  

Occupation  

Signature of  
[Insert Officer name]

Signature of  
[Insert Recipient name]


